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STATUTES 


18 UeSeCo 1623 . . 


18 U.S.C. 1503 . 


UNITED STATES COURT OF APPEALS 
CIRCUIT 


UNITED STATES OF AMERICA, 

Appellee, 
- against - 
BENJAMIN EISENBERG, 
Defendant-Appellant. 

ON APPEAL FROM THF UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK: 
PRELIMINARY STATEMENT: 

The appellant BENJAMIN EISENBERG appeals from a judgment of 


conviction rendered in the United States District Court, 


Southern District of New York (Judge Milton Pollack) whereby 


the appellant was convicted after trial following a guilty 
verdict by the jury on counts l, 2 and 3 

false declarations made before a grand jury 

obstruction of justice (18 U.S.C. 1503). As a consequence the 
appellant was sentenced under each and every count to a jail 
term of 18 months, all terms to be served concurrently and 


fined the sum of $1500 under each count aggregating $6,000. 


STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW: 


1. Was there sufficient evidence to support the ver- 
dict under each count in that the questions propounded before 
the grand jury when th appellant appeared there were indefinite 
and invited the appellant's answers? 

2. Could the appellant have been found guilty under 18 
U.S.C. 1623 and 1503? 

3. Should the appellant have been informed when he 
before the grand jury that he was a target of the investigation? 

4. Did the Court deny the appeliant the effective assistance 
of counsel when at the close of the day of trial it afforded 
counsel 10 minutes to discuss with his client whether the 
appellant should testify and gave him an addi 
to prepare for summation, denying counsel's request to adjour 
the matter for the following day? 


STATEMENT OCF THY CASE 
AGAINST THF APPELLANT: 


Prior to being questioned, the appellant was informec only 
that there was a grant of immunity and the prosecutor told the 
appellant what the immunity purporte : (Government's 
Exhibit 2, 14)*. Government's Exhibit 2 was a complete trans~ 
cript of the questionning of the appellant before the arand jury 
and will be referred to herein as Government's Fxhibit 2. 


*This refers to the pagination of the appendix 


Next the government called Charles Fink who testified he 
was a member of the grand jury that the appellant appeared before 
on May 6, 1975 (15). He administered the oath to the appellant 


(16). The scope of the grand jury quest was whether the appellant 


possessed information that he or third parties made loans bearing 


high interest rates and whether force was used 
loans (18). 

On cross examination this witness thought 
was a “target” (19). 

On re-direct examination and also being questioned by the 
judge, the witness explained that the expression “tarcet” 
meant to him that the appellant's name was men 
nesses (19). 

On re-cross examination the witness could not answer 
questions as to whether the appellant was asked whether he was 
"“shylock" or “bookmaker” and the witness responded that he 
could not remember because "it's so long ago" (21, 22). 

Kenneth Giel, a special agent was next called by the 
government to participate in a dialogue with the prosecutor 
so as to enact the scene, that is the appellant's appearance 
before the grand jury, and the intefPegation of the appellant, 
as represented by the script of the minutes of that session 


(Government's Exhibit 2, 22, 24-27). 


The int asity of the government's case next was steppe 
up with the calling of Michael Dubler (27). Dubler was a sales- 
man. He previously met the appellant 3-1/2 years before the 
trial at a store where he was employed located at 3rd Avenue and 
60th Street and called Churchill's (28). The meeting was 
arranged by a bookmaker called "Bernie", and the occasion 
that the witness desired a loan to pay gambling debts (28, 
The appellant introduced himself as "Benny" 
ness explained that he wanted $3,000 but ultimately a loan of 
$1,000.00 was made because the witness had no collatera. The 

rms of the loan was $120.00 weekly for ten 

At che end of that week a third party 
friend came to collect (34). 

This witness never knew the third party by 
it was the apnellant's brother (34, 35). 
witness couldn't pay the loan: j Samkler's Anony- 
mous (35, 36). 

Dubler never knew or received the appellant's tel 

nor did he know where the appellant was located (36). 

his inability to repay he claimed that the appellant 
threatened and cursed him (37). The appellant allegedly told 
him that there would be a penalty (37). He made one further 
payment (39). Ultimately he 
monthly (41). Furthermore, the appellant never had the witness' 


telephone numbe . All in all on the $1,000 loan the witness 


repaid $800.00 (42). He never told the appellant that his name 


was “Jack", giving the appellant the name "Mike" (43). 


t 


On cross mir: ion Dubler related that the appellant 


never knew his last n me, telephone number or home address; that 


"Bernie" a bookmaker introduced the witness to the appellant 


That the witness dealt with other bookmakers (44, 45). 
this witness know “Bernie's” last name (46). 
appellant never asked the witness to sign a note 
examine his auto license or registration 
the appellant that the witness was “okay" (47). The witness ad- 
mitted that the appellant may have made a lc to him because of 
"Bernie" (47). The witness admitted that he couldn't recall the 
approximate date or exact date that the loan was made. 
that he couldn't recall because the transaction was about 
yeers prior to the trial. Upon being further questioned 
stated that the loan could have been made in late 1971 or 
(47). Questioned as to the time of the year or the month, 
witness stated he thought it was the "fall" (48). 

Although the witness was achtened, he never 
authorities (49, 50). He was in debt to others and 
left New York for a period of (3) months (53, 55). 
he returned he never saw the appellant nor did the eppellant 
ever attempt to collect the debt (57). 

Dubler's grand jury testimony disclosed that he told the 
grand jury that the appellant never threatened to shoot him 
(58). He did tell the grand jury that he had a heated conver- 


sation with the appellant but that he couldn't answer because 


of the lapse of time (59). He also admitted to the grand jury 


that when talking to a federal agent he might have exaggerated 


(60, 61). Questioned acain he admitted that he told the grandad 


jury that the appellant never threatened to kill him 


The second witness called by the government was 
Aronowitz (66). This witness gave his penal 
sisted of being convicted upon his guilty 
The bribery involved an Internal Revenue Service agen 
received an 18 months suspended sentence as a consequence 
conviction (67, 68, 98, 100). He also cooperated with the 
ment and received a sum of $400.00 in March 1971 in connect 
with his cooperation (69). 

He met the appellant eight (8) years prior to trial through 
one "Phil", (70). The appellant initially called him on the 
telephone at his place of business at 38th Street in Manhatta 
The witness was a garment contractor (69, 70). 
conversation he told the appellant that he needed 
days later the appellant telephoned 
his office (70-72). There the w : told the appellant 
$30,000 for his business ( 73). The appellant tol 
cost of the loan would be $600.00 weekly as interest 
The appellant also told him that the witness didn't 
pay the loan at any fixed time (74). Later the witness met the 
appellant at 37th or 38th Street and 7th Avenue and there the 


appellant gave him an envelope which contained the $30,000 (75-77). 


A few days after this, the appellant met the witness to have 


him sign a‘note which was done at a nearby bank. This was after 
the first payment (77-79). After another payment of $600.00 
the appellant's brother thereafter made the collections over 
four (4) year period (80, 81). The witness claimed 
all he paid over $125,000 on the loan (81). Nevertheless 
owed the principal amount of $30,000, (83). 

When the witness defaul:ed he explained to the appella 
that his business was slack (84, 85). Because his bi 
off, he thereafter moved to «in 
(85). At that location, the appellant upon not 
demanded the payment and the witness explained 
was bad (86). The witness aud the appellant made a compromise 
and the payments were reduce: to $50-$75 
accepted this although reluciantly 

Questioned ‘.rther Aronowitz explained that he arranged 
with the appellant to meet him at a bar or the street to maxe any 
payments (88, 89). He did have the appellant's 
number and did call him in the past 
a third time to an office on 3€th Street. 
appellant's brother appeared to collect the payments 

About one and one-half years before the trial he closed the 
third location (91). A year prior to the trial he accidently 


met the appellant and told him he was 


business, telling the appellant that he would contact 
93). 
Aronowitz admitted the ppellant never called him 


residence (93). However tt yvitness also testified he never 


used the name "Jack" but did tell the appellant his 


so as to identify himself (93, 94). 
He borrowed other monies from the appellant 
This was for a dress business in Rockland Coun 
repaid those monies to the appellant (95, 96). 
On cross examination he admitted that 
through a bookmaker (96, The $30,000 loan 
1967 or approximately 8 years before t! trial 
the time he bribed an 
paying the loan (98, 100). 
copy of the note that he signed and testif 
direct examination (101). Nor did he 
actions with the appellant pricr to the $30,000 loan 
At the time he got the loan he was buyil automobiles 
years (103, 104). He denied wagering bookmakers 
He admitted that the appellant neve 
ments (105). 
When the $30,000 loan was made to him, there we 
imilarly when he made payments 
collector (106, 
note even though 


Arnowitz admitted 


hat he never told his accountant or attorney about the loan 


(109). it the time he initially borrowed the $30,000 he had 


some debts but he couldn't call the specifics of those 
He never attempted to get a loan froma bank (11 
note have a date or a specification of the rate 
Furthermore, while he was in debt on the 
$30,000, the appellant gave him an additional 
to this transaction there was no note (114, 
transaction involving $7,000 contain ; ix } f interest or 


a date for the n h 1] \ronowitz did 


interest in the business. 

When he 

whether he told that agent 

the debt for $15,000. Furthermore he 

borrowed $7,000 from the appellant (118). He couldn't rec 
whether he told the FBI th he borrowed $40,000 fron 


\i19). He readily aamitt 
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Count 3 also alleged among other things, that the appellant 
couldn't recollect the last name of the person he loaned over 
$500.00 naming that person by his first name, "Jack". 

Section 1623 requires no corroboration. However the pit- 
falis of a perjury prosecution where the court considers 
against oath in a prosecution for false declarations al 
to be shown is oath against oath. 

In regard to the failure of the appeilant to recollect i 
is respectfully submitted there was absolutely no evidence to 


show that this was a misrepresentation of a state of mind or 


he could recollect. See U.S. v. Clizer, 464 :7.. 2d 121 (Cir. 


1972) Cert. Denied 409 U.S. 1086, 410 U.S. 948. On page 125 
Court stated that one of the counts in the indictment on review 
had to be dismissed hecause: 


"...The record contains no direct evidence that Clizer 
remembered...episode at the time he testified before 
the grand jury. In fact, there is little, if any 
circumstantial evidence to show that Clizer must have 
remembered the incident...The only circumstantial 
evidence that even tends to show that the incident 
must have been remembered by Clizer is testimony given 
by.e.e.e, an ecquaintance of Clizer, and an active 
participant..., who became a government informer 
shortly after the occurrence of the fires that was 

the subject of the grand jury investigation. His 
testimony represents too slender a reed upon which 

to rest a conviction..." 


It is put that the government's questions or rather colloquy 
before the grand jury should have been specific, concrete and 
confronted the defendant with the substance of what Dubler and 
Aronowitz told the government and should have given the full 


names of the borrowers to the appellant. The appellant did tell 


the grand jury that he loaned money and gave the first names of 


borrowers. At this phase the government should have specifically 


asked the appeliant about Dubler and Aronowitz, the loans to 
them, the repayment and also the time or times of the loans. 

At the very least the responses of the appellant before the 
grand jury were technically true. 

In Bronston v. U.S., 409 U.S. 352 (1973) the petitioner 
committed perjury under 18 U.S.C. 1621 in a hankruptcy proceeding. 
It was held that Section 1621, the perjury statute, was not 
violated even though the responses were technically true but un- 


responsive. It was held that the statute was not violated where 


the answers evidenced an intent to mislead the interrogator. It 
was stated in part on pages 357 and 353 t 


"...but we are not dealing with casual conversation 
and the statute does not make it a criminal act for 

a witness to willfully state any material matter that 
implies any material matter that he does not believe 
to be true." 


",..We might go beyond the precise words of the statute 
if we thought they did not adequately express the 
intention of Congress, but we perceive no reason why 
Congress would intend the drastic sanction of a perjury 
prosecution to cure a testimonial mishap that could 
readily have been reached with a single additional 
question by counsel alert - as every examiner vught 

to be - to the incongruity of petitioner's unrespon- 
sive answer. Under the pressures, intentions of 
interrogations, it is not uncommon for most earnest 
witnesses to give answers that are not entirely 
responsive. Sometimes the witness does not under- 


stand the question, or may in an excess of caution 


or apprehension read too much or Little Inte. Tess: 


was furth2r continued on pages 358-359 that: 


"...If a witness evades, it is the lawyer's respon- 
sibility to recognize the evasion and to bring the 
witness back to ‘he mark, to flush ovt the whole 
truth with the tools of adversary examination." 


"...A jury should not be permitted to engage in 
conjecture, whether an unresponsive answer, true 

and complete on its face, was intended to mislead 

or divert the examiner; the state of mind of the 
witness is relevant only to the extent that it bears 
on whether ‘he does not believe his answer to be 
true'. To hold otherwise would be to inject a 

and confusing element intc the adversary testim 
system we know..." 


It was further stated in part on page 360 that: 


"...The cases support petitioner's position that the 
perjury statute is not to be loosely construed, 

nor the statute invoked simply because a wily wit- 
ness succeeds in derailing the questioner - so ] 

as the witness speaks the literal truth. The } 

is on the questioner to pin the witness do 

specific object of the questioner's inquiry... 


The appellant's statements that he couldn't recollect were 


at most his opinion as to a state of mind, not testimony as to 


facts. See U.S. v. Esposito, 358 F. Supp. 1032,(D.C.N.D., 


1973) at pages 1033, 1034, the Court stating in part that: 
"The second question did result in an unres} 
answer hich was therefore ambiguous. Thus 
literal untruthfulness cannot be determined. 
the answer was ambiguous and at most answered 
question which had not heen asked, the defendan 
cannot be found guilty of perjury..." 


"The third question was propounded in an attempt 
resolve the ambiguity but the defendant's answer 
was evasive: 'I don't believe I have ever seen hi 
there.' This was not a di answer to the 

and is merely a statement fendant's state 
mind." 


In U.S. v. Camporeale, 515 F. 2d 184 (Cit. Zap EIS) , CRs 
Court held that a prosecutor cuestioning a person before the 
grand jury had no duty to divulge to such person any independen 
proof in relation to the subject matter of the investigation. 
However, this Court also added at page 189 that: 

",..In any event the prosecutor in the present case 
acted fairly, advising Camporeale at the outset of 
his grand jury testimony that his ‘activities 


had 
been under surveillance for a considerable period 
of time'." 


Examining the testimony in this case and the indictment 
self, it is very difficult to find that the appellant 
the grand jury. In regard to Aronowitz, it is interesting 
note that while he testified he got an initial ioan of $30,0 
and paid over $100,000 it would have been interesting if thi 
"interest" was ever deducted by Aronowitz from his income tax. 

The holding in Bronston, supra,is even more applicable to the 
circumstances of a case suclt as this. In Rronston, there was a 
civil proceeding where it can be assumed that Bronston was entitled 

to be :epresented by counsel In this case as well as similar cases, the 
witness or “target” of the grand jury investigation is closeted 
with the U.S. Attorney in the confines of the grand jury area. 


Obviously his counsel cannot be present. A statement in Murphy v. 


Waterfront Commission of New York Harbor, 378 U.S. 52 (1964) 


although placed in a different context, would seem to apply to 
the "witness" or "target" called before the grand jury even if 


immunized. That statement at page 55 in part reads as follows: 


"...our u ‘illingness to subject those suspected of 
crime to the cruel trilemma of self-accusation, 
perjury or contempt;..." 


It is also suggested that what the prosecutor did in this 
case was to lay a trap for the appellant so that the ensuing 


indictment for false declarations could be had. At the very 


least there should have been a warning to the appellant that 
would be liable to be indicted in the light of his 
which the prosecutor deemed to be untruthful. 


513 F. 2d 656 (Cir. 2d, 1975) page 665 it w 
"Kaufman appeared before the grand jury} 
advised of his privileye against self- 
and that he was a target... After he “ 
Assistant U.S. Attorney believed to be perju 
testimony, he was warned that he might be subj 
a perjury prosecution and asked whether ‘in 
of that warning' he wished to change his testi mony » «« 


THE CONVICTION UNDER 1% U.S.C. 

BE SET ASIDE BECAUSE THE ACTS ATTR 

TO THE APPELLANT WERE NOT WITHIN 

OF THAT SECTION; AND ALTERNATIVELY, BOT 
SECLIONS CANNOT CO-EXIST IN THE CONTEXT 
OF THIS CASE: 


was 18 U.S.C. 1503 the statute 


underlying the 5th count of the indictment. Appellant advances 


the argument on the theory that while this Court recognized that 


18 U.S.C. ; . @istinct and could support separat 


£ 


findings of i] (aere is s open guestion whethe 


evasive testimony as to the failure of recollecting as well as 

the alleged false testimony involved in the false declarations 
counts, could be the basis for the conviction under the count 
based on Section 1503. In charging the jury as to the 5th count, 
the court charged the jury could find the appellant guilty if he 
gave “false or evasive answers" (193). The trial jury was furcher 
instructed that the 5th count would lie .f there was a"concealing 


from a grand jury information which is relevant..." (19 


In U.S. v. Cohen, 452 F. 2d 881 (Cir. 2d, 1971) cert. denied, 


405 U.S. 975, the facts disclosed that when the defendant was 
before the grand jury he was presented with a writing. 

he knew nothing about this \ ting, I&-s0 
writing to a third party, telling the third party 
the writing. This Court held that Section 1503 was violated by 
the intentional concealment of knowledge. This Court distin 
the acts prohibited by the general perjury statute 18 U.S.C. 
The gravaman of the offense unde 

the deliberate concealment not 

that to allow the prosecution to proceed under Sec 

would help avoid the corroboration required in the general 
statute 18 U.S.C. 1621. It is now suggested to this Court that 


no corroboration is required under Section 1623. 


However in U.S. v. Essex, 407 F. 2d 214 (Cir. 6th, 1969) 


the appellant was convicted for juvenille delinquency based on a 

violation of Section 1503. Upon appeal it was reversed. The 

basis of the charge was that the appellant, an infant, filed a 

perjurious affidavit in court in support of a motion 

trial in an earlier case. The affidavit alle 

appellant had sexual intercourse with members 

gard to the other case while the jury was sequested. 

held that Section 1503 was the product of the laws involving 

contempt and further held that false testimony alone 

constitute contempt without the presence of the additi 

of obstructing justice. It was further held that 

of the appellant's statements established that th 

struction of justice remarking that the appellant was 

perjury. On page 218 it was stated in part involving 

phrase of Section 1503 that: 
"...the general clause & its end, moreover must be 
read to embrace only similar to those mentioned 
in the preceding speci language... Neither the 
language of Secti ] nor its purpose make the 
rendering false testimony alone an obstruction 


justice. [f appellant committed any offense at 
erjury charged in the information ag 


In U.S. Rosner, 352 F. Supp. 915 (D.C.N.Y., 1972), a conflict 
was noted between the Courts of the Second Circuit and the other 
Circuits in regard to the purpose and theory underlying the 
construction of Section 1503, it being noted that the other Courts 


concluded that Section 1503 is aimed only at activity of an 


intimidating nature against persons involved in th 


process. 


POINT III: 
THE GOVERNMENT ATTORNEY SHOULD HAV ADVISED 
THE APPELLANT THAT HF WAS A “TARGET” OF THE 
GRAND JURY INVESTI~ “TION: 

Charles Fink, the foreman of the q i jury, testifi 
the trial. Incidentally he couldn't even ij lly make 
room identification of the appellant (16). 
he related that he thought the appellant was 
On re-direct examination he explained 
appellant's name was mentioned by two witnesses 

Government's Exhibit 2, the 
the appellant appeared before 


U.S. Attorney who appeared before 


(Cir. 2d February 24, 1976), slip opinion at page 2111, 


he or she was a target of the 
defendant was given some 
This Court, not decix 
to require th 
2ct 
investigation. 
Nor can it be argue 


# ® ( )It will be recalled that two witnesses 
the appellant at trial. 


displaced this argument. Firstly, the grand of immunity was 


based on 18 U.S.C. 6002 and ran only as to the use of the 


appellant's testimony. Kastigar v. U.S., 406 U.S. 


th cS) h h 
held that the 


has a weighty 


441 ( 


government 


involving the iry witness as a defendant was not bassc 


immunized testimony. It was jlielu in this Court in Goldberg 


472 F. 2d 513 (Cir. 2d, 1973) footnote number 5, concurring 


Opinion of Judge Oakes, at page 516 that: 


"Without endorsing 


For Exclusion in Imm 
Journal, 171, 181-18 
prosecutors both in 
to the defendant, would do 
certification of evidence 
compulsion of testimony 
Thus while the prosecution n 
to disclose what the other two 


the issue still remains 


have taken measur 


the appellant that he was would have avoided 
problem this Court had 

868 (Cir. 2d) at page 

noted that the trial court properly conducted a hearing 


ascertain whether the accused testimony given at a ara 


proceeding was th 


ai 


conviction 


to 
-O 


\ 


3219, 3329, 3230; 


3099, 3Llli-3114. 


Put another way, advising the appellant whether he 


U.S. Ve Bianco, Cir. 2d April 8, 


1976, 


‘ 


wa 


page 


Ss 


"target" would have enabled the appellant to ensure that if 


were prosecuted by any 


any state, 
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Counsel further argued that in regard to this very case 
he completed all other aspects of the trial in a timel, fashion 
(126). Further that there was no delay in regard to the cross 
examination because the Court gave the def 
hour to read the material furnished under 
that was the first time, the last day 
concluded this phase of the trial by 


that the day was “young" and then directed 


to sum up first, the defense counsel thereaf 
then affording the government counsel 
(126). 

The failure to afford the 


his right to present a defense 


appellant. The right to testi 


See Ferguson v. Georgia, 365 U 


was confronted with the evidenc 
Certainly it was not asking 
deliberate with counsel whether 


of not testifying or testifying, both constitutio 


See Harris v. New York, 401 U.S 22; 22439 


The denial of the overnight continuanc 


important decision left the appellant witl 


page 153 where it was 


"In passing upon the sufficiency of the evidence, 
the Court had only the prosecu.ion'’s case, the 
defense having offered none... But the self- 
incrimination clause does not elevate a defendant's 
silence much less the failure to present any defens 


case, to the level of a convincing refutation. Whe 
a defendant has offered no case, it may be reasonable 
for the jury to draw inferences from the prosecution's 
evidence which would be impermissible if the def 
dant had supplied a credible exculpatory version... 
Realistically, in order for the 
it would have been necessary 
two witnesses who testified 
and be prepared to offer a 
and his client ten minutes 
prejudiced the appellant's 
right to testify, present a def 
It is also contended that the 
counsel an overnight continuance to 
to be noted under the recent practice, 
summations. Counsel for the appellant was 


in the phase of another trial. 


cases simultaneously; 


due process right as well as a right 
criminal action under the 6th 
tion. The 


crucial phase of a 


Herring v. New York 


"There can be no doubt the closing ar 
defense is a basic element of the adver: 
finding process in a criminal trial..." 


‘ 


CONCLUSION ; 


JUDGMENT OF CONVICTION 


ARNOLD E. WALLACH 
Of Counsel on the 


WASHOR USA v. Eisenberg 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 

ROBERT BAILEY, being duly sworn, deportes and says, that deponent is not a 
party to the action, is over 18 years of age and resides .: 286 Richmond Avenue, Staten 


' N.Y. 10302. Thet on the 30 _ day of ___Aaril —_________— 
197:° deponent served the within . Brief upon: 


U.S. Atty., Southern Dist. of N 


* 
ed 


in this action, at 


1 St. Andrews Plaza, 
New York, N.Y. 


the address(es) designated by said attorney(s) for that purpose by depositing 3 true copies 
of same enclosed in a postpaid properly addressed wrapper, in an official depository under 
the exclusive care and custody of the United States post office depertment within the State 
of New York. 


Sworn to before me, this 30 


6 
day et. 1 197__. 
> ae eS aes ae 


f ha pr [LP 
WILLIAM BAIKEY | 
Notary Public, Stat « of New York 
No. 43-0132045" 
Qualified in Richmond County —__ 
Commission Expires Merch 30, 1970 7 


